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Abstract: Indigenous peoples worldwide face barriers to participation in water governance, which
includes planning and permitting of infrastructure that may affect water in their territories. In
the United States, the extent to which Indigenous voices are heard—let alone incorporated into
decision-making—depends heavily on whether or not Native nations are recognized by the federal
government. In the southeastern United States, non-federally recognized Indigenous peoples continue
to occupy their homelands along rivers, floodplains, and wetlands. These peoples, and the Tribal
governments that represent them, rarely enter environmental decision-making spaces as sovereign
nations and experts in their own right. Nevertheless, plans to construct the Atlantic Coast Pipeline
prompted non-federally recognized Tribes to demand treatment as Tribal nations during permitting.
Actions by the Tribes, which are recognized by the state of North Carolina, expose barriers to
participation in environmental governance faced by Indigenous peoples throughout the United States,
and particularly daunting challenges faced by state-recognized Tribes. After reviewing the legal
and political landscapes that Native nations in the United States must navigate, we present a case
study focused on Atlantic Coast Pipeline planning and permitting. We deliberately center Native
voices and perspectives, often overlooked in non-Indigenous narratives, to emphasize Indigenous
actions and illuminate participatory barriers. Although the Atlantic Coast Pipeline was cancelled in
2020, the case study reveals four enduring barriers to Tribal participation: adherence to minimum
standards, power asymmetries, procedural narrowing, and “color-blind” planning. We conclude by
highlighting opportunities for federal and state governments, developers, and Indigenous peoples to
breach these barriers.

Keywords: tribal recognition; Indigenous rights; environmental justice; clean water act; wetlands;
Lumbee; Haliwa-Saponi; Coharie; Meherrin; pipelines

1. Introduction

Water governance is a collection of systems and processes involved in decision-making about the
use, conservation, and protection of water [1,2]. Discourse on transboundary water governance often
evokes images of rivers or aquifers that cross international borders and prompts geopolitical discussions
about hydropower, natural resources or trade [3–6]. Increasingly, however, these discussions also
involve Indigenous peoples and whether or not they are entitled to a voice in decisions about waters—be
they rivers, lakes, aquifers, or oceans—with which they have always had intimate connections [7–9].
The United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) [10] has heightened
attention, globally, on Indigenous participation in water governance since its passage in 2007. In
particular, UNDRIP affirms that Indigenous peoples have rights to maintain spiritual relationships with
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waters of their territories (Article 25) and to give free and informed consent prior to the development
or exploitation of their water and other resources (Article 32). The ideals of UNDRIP notwithstanding,
water governance systems of dominant societies worldwide are very rarely designed to accommodate
Indigenous peoples or their values concerning water and water-related landscapes [1,7,11–16]. Notable
exceptions include the longstanding treaty-based co-management of fisheries by Native Nations and
the state of Washington in the United States (US) [17,18], and more recent efforts by Indigenous peoples
in New Zealand and in the US state of California to recognize specific rivers as beings with legal
rights [2,19–22]. Regardless of whether or not governance systems are designed to accommodate their
values and voices, Indigenous peoples must frequently enter these arenas to defend their treaty rights,
exercise their sovereignty, preserve their cultures, or protect their interests in other ways. To do so, they
must often overcome barriers in governance, regardless of whether international borders are involved.

For Indigenous peoples, the cultural, historical, and spiritual significance of water often supersedes
its value as an essential commodity. Significance may be assigned to water in general or to water-related
places. For instance, the importance of water as a spiritual substance is articulated through Indigenous
documents such as the Hopi Water Declaration, which eloquently affirms that “Water, the breath of all
life, water the sustainer of all life, water the voice of our ancestors, water pristine and powerful” [23,24].
The cultural importance of water-related places also emanates from documents such as the Lumbee
Tribe’s ordinance to reclaim “Lumbee” as the ancestral name of the Lumber River in an act of
“repatriating the tribe’s cultural patrimony and primordial relationship with the river” [25].

Despite the importance of water to Indigenous peoples, and notwithstanding their pre-existing
rights concerning water [10], substantial barriers exist to the meaningful participation of Indigenous
peoples in all areas of environmental governance, including water governance. These barriers are
especially high for non-federally recognized Tribes within the US, who often lack the standing and
resources to participate meaningfully, if at all. In the US, non-federally recognized Tribes refer to
Indigenous collectives whose inherent authority to self-govern is not acknowledged by the federal
government. Some non-federally recognized Tribes hold recognition from state (i.e., sub-national)
governments, and others lack recognition by any outside government whatsoever. Federal recognition
(or lack thereof) is not an indicator of indigeneity or inherent sovereignty, rather, it is a legal and
political status that determines whether the US is constitutionally bound to interact with the group as a
sovereign nation [26–29].

The purpose of this article is to critically assess environmental governance challenges related to
water that involve non-federally recognized Tribes in the US. In particular, we examine Tribes with
state-level recognition (i.e., state-recognized) and the non-Indigenous actors with whom they share
responsibility for environmental stewardship, especially corporations and regulatory agencies. We
take a broad view of water governance, as have others working in this area [11,30,31], to include
statutory responsibilities of non-Indigenous entities as well as cultural and moral accountabilities of
Indigenous peoples towards the environment—especially to water-related landscapes that shape and
define Indigenous territories and cultures.

We frame the challenges as transboundary because barriers faced by state-recognized Tribes
often resemble obstacles to international transboundary water management, including misalignment
of priorities and perspectives between governments working in different parts or at different scales
of the same hydrologic system [8,32]. We focus primarily on North Carolina, which has the largest
state-recognized Indigenous population in the US. The circumstances of Tribes in North Carolina are
unique, but their challenges are in many ways similar to those faced by non-federally recognized Tribes
elsewhere in the US.

Such a critical assessment is timely. Until recently, state-recognized Native nations in North
Carolina have been relatively quiet on legal and policy issues related to environmental governance.
Since 2014, however, efforts by outside parties to expand fossil fuel infrastructure into and through
Tribal territories—with potential negative impacts for Indigenous peoples, their lands, and their
waters—have spurred demands by state-recognized Tribal governments for treatment as sovereign
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Native nations during infrastructure planning and permitting. Some of these demands have come
from the Nation to which both authors of this article belong: the Lumbee Tribe. Indigenous calls for
participation, together with responses from regulators and developers, highlight barriers to entry into
decision-making spaces that were not designed to accommodate Indigenous perspectives, especially
perspectives of non-federally recognized Native peoples.

As Lumbee scholars, we have heard elders from our Tribe and from other non-federally recognized
Tribes describe their situation as that of being “second class Indians” among US Tribal nations [33,34].
Elders who remember the Jim Crow era will sometimes add to the description, “ . . . and third class
citizens.” A similarly grim assessment could be made, regrettably, about the status of state-recognized
Tribes in environmental governance. Many of the state-recognized Native communities mentioned in
this article are actively seeking federal recognition, either through Congressional action or through
the Bureau of Indian Affairs’ administrative process. Both processes require years of preparation
and waiting, substantial financial and intellectual resources, and—often—significant political capital.
The stakes, however, are high. Federal recognition affords at least some ability for Tribes to protect
the landscapes and waterways that have shaped and sustained their cultures and communities since
time immemorial.

After reviewing major policy and structural challenges to participation in environmental
decision-making by Tribes in the US, we present a case study from the southeastern state of North
Carolina to illustrate how an accumulation of policies and actions by government and corporate
actors excluded the Lumbee and neighboring Tribes from meaningful participation in the planning
and permitting of a 1000-km shale gas pipeline, the Atlantic Coast Pipeline (ACP). The pipeline was
proposed in 2014 and ultimately cancelled in 2020 following substantial delays, cost increases, and
legal challenges. The ACP route traversed a swath of West Virginia, Virginia, and North Carolina
that impacted approximately 30,000 Native residents (mostly Lumbee citizens) and multiple Tribal
territories [35]. The pipeline had both immediate and long-term relevance to water. Construction
would have affected more than 1500 water bodies (rivers, streams, swamps, and other wetlands)
with open trenches, horizontal directional drilling, cofferdams, and a variety of other activities that
temporarily or permanently impact water flow, water quality, flora, and fauna [36]. Developers
expected to operate the ACP for several decades [37], a plan that would have had negatively impacted
the region’s greenhouse gas budget due to end-use emissions and methane leaks throughout the supply
chain [38]. The ACP ran counter to recommendations from the global climate science community to
transition rapidly away from shale gas and other fossil fuels to avoid the increasingly negative impacts
of climate change on water supplies and freshwater ecosystems [39]. In Lumbee territory, some of these
impacts include droughts, floods, and the potential degradation of culturally important wetlands and
other environments [40]. Thus, the ACP had wide-ranging implications for Lumbee people and for the
expansive network of wetlands, streams, and interstitial uplands that delineates their home territory
and helps define collective Lumbee identity [41–43]. Although governance systems are nominally
designed to protect the integrity of water and water-related places, the case study reveals difficulties
faced by the Lumbee Tribe and other state-recognized Native nations expecting to participate in
these systems.

We conclude by summarizing structural barriers to Indigenous participation in environmental
governance. We place barriers into four general types: adherence to minimum standards, power
asymmetries, procedural narrowing, and “color-blind” planning. We also highlight opportunities to
breach these barriers and recommend actions for state and federal governments, corporations, and
Indigenous peoples. Such actions could empower Native peoples to participate meaningfully—and
collectively—in future decision-making processes, if not lead these processes outright.

2. Borders and Barriers

Indigenous territories can be delineated by rivers, watershed divides, coastlines, and other natural
waters. Waterways may cross or form present-day geopolitical boundaries, or they may exist entirely
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within political borders. Indigenous territories, including waters within these territories, may or may
not be recognized or respected by other governments. Thus, the rights of Native peoples to govern or
exercise jurisdiction over their waters vary from community to community and nation to nation. For
example, Tribal nations that are federally-recognized have had their rights to water recognized—if not
always fully respected—since the landmark US Supreme Court decision, Winters v. United States [44],
handed down in 1908. Winters held that when the federal government created Indian reservations, the
lands and the peoples inhabiting those lands were implicitly entitled to allocations of water necessary
to fulfill the purposes for which the reservation had been established. Although water was scarcely
mentioned in most diplomatic accords between the Tribal nations and the US, Winters ruled that by
creating reservations, the US implicitly established water rights to aid in the survival and development
of Native nations [45].

Although federally recognized Tribal nations are subject to congressional plenary power, a
problematic and damning doctrine that provides federal officials with virtually unlimited political
power over Native nations, Tribes retained a bevy of inherent powers, including the right to administer
environmental laws and ordinances within their own territories. State-recognized Tribes, on the other
hand, enjoy far fewer governing powers and rarely control reservation lands [28,46,47]. To be clear, all
Native nations face barriers to meaningful exercise of their rights. However, state-recognized Tribes
face substantially more barriers stemming from their lack of authority to exercise certain rights.

Nominally, federal recognition provides Tribal nations with access to spaces where high-level
decisions are made about the environment, including decisions about who has access to water and for
what purposes. The Winters doctrine applies to federally recognized Native polities with reservations or
other lands delineated with federal involvement—be it via treaty, agreement, executive order, secretary
of interior action, or judicial decree. The doctrine provides Tribal nations with critical access to spaces
where decisions are made about water allocation. However, Winters is hardly the only mechanism by
which Tribes participate in decision-making about water. For example, federally recognized Tribes
have a comparable level of authority as states within their reservations to administer sections of the
Clean Water Act, the 1972 federal law governing pollution discharge and impacts to wetlands and
streams [48]. Other specific rights may be codified in treaties, negotiated through policy discussions,
or determined in court proceedings.

On the other hand, state-recognized Tribal nations, including the Lumbee, have no guaranteed
rights under Winters, other court rulings, or policies that apply to federally recognized Tribes. Instead,
such Tribes rely on general policies that underpin US water governance. The most prominent of these
are the doctrine of prior appropriation and the English common law of riparian water rights. The
doctrine of prior appropriation prioritizes the allocations of earlier water consumers over later users,
and rights to allocation can be lost if not fully used [49]. Prior appropriation governs the allocation of
surface water throughout the western US. The riparian doctrine confers water use rights based on title
to lands adjacent to streams. Prior use of water under the riparian doctrine does not create a vested
right to perpetual use, and riparian owners do not lose rights by failing to use them [50]. Depending
on where state-recognized Tribes are located, either or both of these policies may impact their water
access rights. In general, state-recognized Tribes rely on US state governments to administer many
water-related laws and policies, including, for example, sections of the Clean Water Act delegated to
states for the regulation of pollutant discharges and other impacts to streams and wetlands.

For Native peoples, regardless of their present-day recognition status, various rights and challenges
associated with environmental governance must be viewed through the lens of centuries of European
and Euro-American colonization. In present-day North Carolina, for example, Native peoples have
endured the negative impacts of colonization for more than 400 years. For most of that time, federal and
state policies aimed to subjugate, eradicate, or assimilate Natives into the body politic. It was not until
the self-determination era of the 1970s, exemplified by the passage of the Indian Self-Determination
and Education Assistance Act of 1975, that Indigenous nations began to be allowed a measure of
political, economic, and cultural autonomy [51]. Some Native nations in North Carolina and the
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broader region, including the federally recognized Eastern Band of Cherokee, have taken advantage
of policy evolution to govern water and wetlands in their territories according to their own values
and priorities [52,53]; however, even these communities still have to contend with barriers created by
decades or centuries of policies and laws that evolved without their participation.

With the exception of the Eastern Band of Cherokee, Native nations presently residing in North
Carolina have no recognized treaties with the US and cannot argue that they have guaranteed legal
water rights under colonial law besides those afforded anyone under the riparian doctrine. Because
these Tribes lack the benefits of federally sanctioned treaties and trust protections, they are largely
excluded from any benefits of evolving policies toward federally recognized Tribal nations. Thus,
state-recognized Native nations have had to battle on their own to breach administrative barriers set
up without their involvement or consent.

Whether or not Indigenous peoples participate in discussions about policies, regulations, and
permitting represents a different kind of boundary in environmental governance. Instead of a
geopolitical border, this boundary grows from the accumulated actions and decisions of institutions.
These actions and decisions often combine to de-emphasize or ignore altogether the perspectives,
values, and experiences of Indigenous peoples. Globally, Indigenous peoples continue to face these
types of boundaries in wide-ranging environmental decision-making activities that include forest
management [54,55], climate change mitigation and adaptation [56,57], resource extraction [13,14], and
infrastructure siting [58,59]. Whether through a single permitting action or centuries-long legal and
political developments, we contend that the exclusion of Indigenous voices is a self-reinforcing process;
exclusion today breeds exclusion tomorrow.

Exclusion from governance spaces has shackled the efforts of Native nations to manage many
aspects of existence, including the often-sacred relationship between living beings and water. Thus,
barriers raised through exclusion pose formidable challenges to Tribes, regardless of whether or not
international borders are involved.

3. Indigenous Peoples and US Water Governance

Indigenous interests in water governance may extend beyond provisioning clean water and
building resilience in the face of floods or droughts. Although these and other governance objectives are
important, and although US Tribal nations participate in efforts toward these ends, Indigenous priorities
may also include protecting water and water-related landscapes for diverse historical, cultural, and
spiritual reasons (Section 3.1). In some cases, Native peoples do not have direct jurisdiction over these
waters and must use other strategies, including government-to-government consultation, to ensure
that their perspectives are fairly considered during decision-making (Section 3.2). State-recognized
Tribes are not guaranteed consultation—flawed as the process may be—and face additional barriers to
participation in decision-making and other aspects of governance (Section 3.3).

3.1. Indigenous Perspectives on Water and Water Governance

Throughout the US, Indigenous perspectives on water may lead to governance strategies that
share objectives with federal and state water laws and policies, including a desire to provide ample,
clean water for a variety of human and non-human uses [60,61]. However, Indigenous peoples may be
motivated by other priorities, including deep, identity-defining connections to specific rivers, coastlines,
wetlands, and other waters. These connections go beyond protecting water as a commodity or resource;
they point to the maintenance of traditional life ways, languages, and cultural practices. Food ways,
for example, are one easily recognizable mode of connection between water and Indigenous peoples.
Salmon, shellfish, and wild rice are frequently cited examples of Native foodways that are sensitive
to water quality and depend on specific aquatic habitats [62–64]. In present-day North Carolina, the
Lumbee River and its adjacent wetlands have long supplied Native peoples with fish, game, medicinal
plants, building materials, and other resources [42].
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Other connections, including religious ceremonies and historical commemorations, are critically
important, even if their links to water quality or other environmental factors are less apparent. For
example, the Lumbee Tribe holds special reverence for its namesake river as the stronghold of 19th
century Indigenous leader, Henry Berry Lowry. From 1865 until 1872, Lowry led a multi-racial band
in a guerrilla war, first against the Confederate Home Guard and later against state and federal
authorities [42,43,65]. The Lowry band leveraged knowledge of the river and tributary swamps to
conduct raids and evade capture for years. Lowry disappeared in 1872 but remains an enduring
symbol of leadership and resistance for Lumbee people and others, many of whom consider the river
to be a de facto memorial to Lowry [43].

Some Native communities adapt existing regulatory frameworks to reflect their own values
and standards for safeguarding water and water-related places. For example, the Swinomish Tribe
of present-day Washington has expanded existing methods for assessing and rating wetlands by
incorporating traditional ecological knowledge about culturally significant plants to protect tribally
managed wetlands [66]. Native peoples elsewhere have adopted novel strategies to protect specific
waterways. For example, the Yurok Tribe of present-day California has recently granted personhood
status to the Klamath River, which gives the river certain rights as well as legal standing in Tribal
courts [21]. This action codifies, at least in Tribal court proceedings, the unique relationship between
Yurok people and the Klamath River, which is part of their ancestral and present-day territory. Moreover,
it builds upon a slow but growing trend of Tribal governments (and other national governments around
the world) that are extending legal rights to the natural world, including the Ponca Nation of Oklahoma
and the Ho-Chunk of Wisconsin, who in 2017 and 2018, respectively, adopted ordinances providing
legal rights to their lands [67]. The Lumbee Tribe’s 2009 ordinance to reclaim the ancestral name of their
river [25] was largely symbolic and has no regulatory significance, but the act nevertheless reflects the
river’s centrality to Lumbee identity. These examples further highlight that Indigenous perspectives
may inform decisions about waters or water-related landscapes directly under Tribal jurisdiction (e.g.,
Swinomish [66]), or they may apply to waters not under Tribal control (e.g., Lumbee [25]).

Other modes of Indigenous water governance move beyond internal policies, ordinances
and regulations to critique external processes that prioritize state and federal perspectives while
de-emphasizing Indigenous views. For example, the Water Protector movement, which organized
in response to the federal government’s authorization of the Dakota Access Pipeline (DAPL) across
unceded treaty territory of the Oceti Sakowin, advocated not only for clean water but also for the rights
of Indigenous governments to participate meaningfully in permitting decisions that impact tribally
significant waters [68]. In 2016, representatives from more than 300 Tribal nations gathered near the
Standing Rock Sioux Tribe’s reservation in North Dakota to support the Water Protector movement [69].
Such broad support suggests that Tribes are well aware of the important—yet asymmetric—nature
of water governance across boundaries and jurisdictions, viz., [70]. Moreover, the Water Protector
movement illustrates the holistic nature of water governance strategies for many Tribes; critiques
of laws and policies that determine whose voices carry weight in shared decision-making are well
within the scope of their concerns. Although specific goals of preventing water pollution and other
environmental harms are embedded in their critiques, the Water Protector movement highlights
broader issues associated with policies that have long restricted Indigenous peoples from meaningful
participation in high-level decisions about water governance [58].

Water Protectors echo an ancient understanding by Indigenous peoples that water is not only
an essential substance for all life but is also integral to culture and collective identity. This intimate
relationship can motivate Indigenous peoples to protect water and water-related places as precious
resources, identity markers, or both. In any case, Indigenous perspectives on water may be infused with
values that differ, fundamentally, from the values underpinning non-Indigenous water governance,
which centers on defining limits to the exploitation, degradation and pollution of water. These
differences can lead to both opportunities and challenges for Tribes who seek to secure water access,
preserve specific waterways, or protect other interests.
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3.2. Indigenous Participation: Strategies and Barriers

Some Tribes have access to treaties, laws, regulations, and even informal processes that may
strengthen their inherent rights to manage water or water-related places. In the US, one prominent
example is the treaty-affirmed right of Tribes in Washington to co-manage fisheries together with state
government, although free exercise of this right came only after a years-long, Indigenous-led civil
disobedience campaign and intervention by federal courts [17,18].

In other instances, Native peoples may depend on additional policy levers to amplify their voices
in permitting decisions that have implications for culturally significant waterscapes, including policies
that are not centered explicitly on water. For example, although the National Historic Preservation Act
(NHPA) centers the built environment [71], it also aspires to protect cultural landscapes, including
waters of special significance to Tribal nations [72]. In the context of the NHPA, federal guidelines
define Tribal cultural landscapes as places, including seascapes and riverscapes, that are “imbued with
special meaning to past and present (I)ndigenous communities” [73]. Thus, these kinds of sites may be
eligible for a modicum of protection through the NHPA even if they are not protected by federal, state,
or Tribal environmental regulations.

Section 106 of the NHPA instructs federal agencies to consult meaningfully with federally
recognized Tribes whenever the federal government is involved in activities that may impact cultural
landscapes. Moreover, a Clinton-era executive order extends the consultation responsibility to all
federal agencies whenever polices or permitting actions have implications for federally recognized
Tribes. Also, in 2010, the US became the last signatory to UNDRIP [10]. Although UNDRIP is not a
legally binding treaty, it does reflect the continuing development of international legal and customary
norms and affirms the commitment of most international states to provide greater recognition and
support for Indigenous self-determination and cultural autonomy.

Tribes have also leveraged federal environmental justice policy to help ensure that their perspectives
are included in decision-making. The policy, enacted through a 1994 executive order [74], charges federal
agencies with identifying and addressing racial and other socioeconomic disparities in government
activities, including the issuance of permits for polluting or hazardous infrastructure. Goals of
the policy include recognizing and elevating the voices and perspectives of marginalized groups,
including Tribes, in environmental decision-making [26,35,75,76]. For Indigenous peoples, regardless
of their recognition status, environmental justice policy complements Tribal consultation by providing
additional context to help decision-makers understand disparities that further exacerbate impacts to
Tribes [35]. For example, in the case of DAPL, the Standing Rock Sioux Tribe and Cheyenne River Sioux
Tribe successfully argued in court that federal regulators had not adequately considered environmental
justice when issuing permits for the pipeline to cross the Missouri River [77]. In this instance, however,
the ruling came long after the pipeline was completed, and Tribes are still waiting for pipeline operators
to comply with a court-ordered shutdown.

Statutes, orders and international statements, while important, are imperfect. Environmental
justice analyses are frequently criticized as performative “box-checking” exercises, and similar criticisms
are levied against Tribal consultation [35,78–80]. Concerns about Tribal consultation embedded in the
Water Protector movement and other Indigenous-led movements highlight the widespread nature of
this issue throughout US Native communities and Tribal territories (i.e., Indian Country). Charges
of inadequate or inauthentic consultation are especially common in policy actions and permitting
related to fossil fuel development. For example, when the Federal Energy Regulatory Commission
(FERC) solicited comments in 2018 on proposed changes to its natural gas pipeline permitting policies,
Native nations and individual citizens responded by reiterating longstanding concerns about FERC’s
consultation practices or reminding FERC of its trust responsibilities. The United South and Eastern
Tribes, which represent twenty-seven federally recognized Tribal Nations, typified the responses of
Indigenous commenters in its assertion that “ . . . only Tribal Nations can provide an accurate and
acceptable assessment of the potential impact of a proposed project on cultural properties of concern to
them” [81].
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Problems with consultation are not limited to FERC. In 2016, the United Nations’ Special Rapporteur
on the Rights of Indigenous Peoples toured Tribal nations in the US and documented the federal
government’s widespread non-compliance with the Free, Prior, and Informed Consent provisions
of UNDRIP [80]. Other problems resonate from the legacy of historic actions implemented prior to
the era of formal consultation policies. Many international treaties and other binding instruments
were implemented before Tribal consultation was required or readily practiced, and therefore lack
consideration of Tribal perspectives. The Columbia River Treaty between the US and Canada serves as
a prominent example: Native nations impacted by major dams and other infrastructure facilitated
by the treaty were not involved in discussions leading up to the 1961 accord [7]. They had to wait
more than 50 years, until treaty renegotiation discussions, for an opportunity to weigh in as sovereign
nations alongside the US and Canada.

Of course, since Native nations are not full partners with non-Indigenous polities on the
international level, it is no surprise that Indigenous perspectives are only sometimes sought out
and accorded a dose of respect. Despite these powerful substantive and systemic problems, some
Native nations have had a measure of success navigating the prevailing policy and legal landscape
in ways that incorporate Indigenous knowledge into water management and prioritize Indigenous
values in decision-making about water. In general, they do this by leveraging expertise, funding, and
networking to strengthen their position in relation to other policy actors [82].

3.3. Precarious Position of State-Recognized Tribes

State-recognized Tribes generally lack access to the panoply of legal, political, and policy tools
available to their federally recognized kin [40,60]. Individual Tribal citizens can freely participate in
decision-making about water in their territories through public comment processes or by petitioning
elected officials, but these mechanisms for individual participation are not equivalent to recognizing
Tribal nations as collective sovereigns. Occasionally, non-federally recognized Tribes are treated
collectively as stakeholder groups in the decision-making process. For example, Native nations,
acting as interest groups may be engaged alongside other interest groups such as concerned citizen
organizations or chambers of commerce in outreach efforts by industries whose regulated activities
impact water. However, as we discuss in the case study, stakeholder or interest group designation does
not ensure that a Tribe’s perspectives and concerns will be accurately documented or incorporated
into decision-making during regulatory proceedings. Such designation also ignores the unique role of
Indigenous peoples as traditional decision-makers and stewards of land and water in their territories [9]
and can leave Native communities at a severe political, legal and economic, disadvantage.

There are two additional risks when state-recognized Tribes only have status as stakeholders in
environmental decision-making processes. First, being comparably situated alongside non-Indigenous
organizations devalues centuries or millennia of Indigenous knowledge that may be relevant to the
decision at hand and may even enhance or contextualize other types of information [83]. Consider, for
instance, that the longest hydrologic records collected by the federal government only extend back to the
1880s [84]. This period of record pales in comparison to Indigenous knowledge about water availability,
flooding, and other hydroclimatic phenomena that may date back thousands of years [85]. Moreover,
Indigenous peoples who maintain close relationships to their ancestral lands and waters are often the
first, and potentially best-equipped, polities to observe and describe environmental degradation and
change [86]. Thus, Indigenous knowledge and place-based relationships are qualitatively different
than those of typical public stakeholders.

Second, relegation to stakeholder status also undermines efforts of state-recognized Native nations
to be viewed as holding and exercising inherent sovereignty. Non-federally recognized Tribes are de
facto sovereign entities, but the US government generally does not interact with these communities in a
government-to-government fashion and rarely acknowledges their de facto or de jure sovereignty [29,46].
Thus, stakeholder status can be perceived as a tacit dismissal of sovereignty for state-recognized Tribes.
More subtly, the designation can create the false impression that decision-makers engage non-federally



Water 2020, 12, 2113 9 of 37

recognized Native communities at a similar level to federally recognized Tribal peoples. The case
study (Section 5) explains some of the harms associated with this thinking. First, however, we provide
background on Native nations and water in North Carolina.

4. Native Nations and Water in North Carolina

In present-day North Carolina, as in other places around the world, discussions about water
and Indigenous peoples are inextricably linked to the historical reality and theory of colonialism—an
oppressive system that sought to exploit and supplant Indigenous societies with western institutions
and structures. This massive exploitation describes a devastating story of federal political and economic
domination of Native peoples, their lands, their resources, and their identities [16,51,58,87]. Across
the US, legal and policy concepts linked to colonialism, including the ensuing dependency for most
Native nations, controls who can access water in various places and times, and for what purposes.
For example, federal laws and policies determine who is entitled to use water (e.g., Doctrine of Prior
Appropriation, Reclamation Acts, Irrigation projects, etc.), who has permission to impact streams
or wetlands (e.g., Sections 401 and 404 of the Clean Water Act), and who is authorized to discharge
pollutants into waterways (e.g., National Pollutant Discharge Elimination System). Federal and state
regulations define what constitutes a pollutant, which uses deserve entitlement, who has priority to
consume water, and what incentives or punishments ensure compliance with the rules. Although these
measures have done much to promote clean water and sustainable water use, they are framed around
the commodification of water and do not capture the full complexity or holistic nature of Indigenous
peoples’ views on water. This is generally the case in North Carolina, where several state-recognized
Tribes maintain connections to water in their traditional and present-day lands (Section 4.1) but have
had little involvement in historical policies dealing with water (Section 4.2). These Tribes have also had
limited involvement in present-day efforts to address impacts of climate change or industrialization on
water in their territories (Section 4.3).

4.1. Native Peoples in North Carolina

Due in part to a history of colonization, which long pre-dates treaty-making between the US
and Tribal nations, the southeastern US is home to a relatively large number of Native nations that
are recognized by individual states but not by the federal government. Forty-two of the sixty-two
state-recognized tribes in the US (68%) are located in the present-day boundaries of six southeastern
states (Virginia, North Carolina, South Carolina, Georgia, Alabama, and Louisiana). In North
Carolina, seven of the eight Tribes recognized by the state do not have federal recognition: Coharie,
Haliwa-Saponi, Meherrin, Occaneechi Band of Saponi, Sappony, Lumbee, and Waccamaw Siouan
(Figure 1). North Carolina regulates state-level recognition using a statutory process that began in the
19th century and presently involves substantial oversight from already-recognized Tribes [46].

The Lumbee Tribe is the largest in North Carolina and one of the ten largest Native nations in the
US with more than 60,000 enrolled citizens. The Lumbee, however, are uniquely situated and have
partial federal recognition under P.L. 84-570—the so-called “Lumbee Act” of 1956—a federal law from
the Termination Era that recognized the Lumbee people as Indigenous while simultaneously denying
the Tribe and its members access to federal resources and benefits that other federally recognized Tribal
nations received [40,65]. The prohibitive language of the Lumbee Act means that the Tribe is generally
treated as state-recognized by non-Indigenous parties.

Of the eight Tribes recognized by North Carolina, only the Eastern Band of Cherokee Indians has
full federal recognition as an American Indian Tribe. Citizens of the Eastern Band of Cherokee constitute
approximately 10% of North Carolina’s Indigenous population, and their ancestral territory includes
much of the southern Appalachian Mountain range and its foothills in present-day North Carolina and
adjacent states. Regardless of their federal recognition status, all of the Tribes in present-day North
Carolina are ancestrally connected to the Indigenous peoples who lived in various parts of the region
and governed themselves prior to the founding of the United States.
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Figure 1. Tribal nations in present-day North Carolina. Names indicate approximate extent of
present-day territories. Wetlands (green) and inland water bodies (blue) are adapted from the 2016
National Land Cover Dataset.

The state of North Carolina acknowledges an official service area for each state-recognized Tribe.
State and Tribal governments mutually define a service area as a county or group of contiguous
counties where the majority of Tribal citizens live, work and are eligible to receive housing and energy
assistance or other services provided through Tribal programs. Because a majority of Tribal citizens
reside in the service area, Tribes and non-Tribal entities consider service areas to be contemporary
territories, and state government publications often represent them as such [88]. Conceptually, service
areas are analogous to those delineated for federally recognized Tribes [89], except the Bureau of Indian
Affairs does not define or operate in service areas of state-recognized Tribes within North Carolina.

In some cases, service areas overlap with traditional territories, but in other cases they do not.
For example, prior to the early 18th century, traditional territories of Lumbee ancestors included
areas from present-day North Carolina coast to the Piedmont of present-day North Carolina and
Virginia [41]. However, the Tribe’s service area today includes only Robeson and three adjacent counties.
Decision-makers in North Carolina are not required to consult with state-recognized Tribes prior to
policy or permitting actions that affect service areas. The state does not formally recognize traditional
territories at all; Tribal communities (including elders, scholars, and other knowledge-keepers) are the
primary authorities on these fluid and historically contingent geographies [41,43].

In North Carolina and elsewhere, state-recognized Tribes have had to contend with legacies of
exportation, betrayals, and racism that continue to inhibit their capacity to participate in environmental
decision-making or wield inherent sovereignty in other ways. Tribes in neighboring Virginia, for
example, including several that were non-federally recognized until 2018, were subjected to a “paper
genocide” during the early 20th century that had been formulated and implemented by Walter
Plecker, an avowed racist, who served at the state’s registrar of the Bureau of Vital Statistics [90].
During this period, Virginia’s vital records were revised to indicate that there were only two racial
categories—“white” or “colored”—with Natives being categorized as either “mixed-blood negroes” or
simply as “colored.” In North Carolina, segregation limited education and career opportunities for
Indigenous peoples throughout the state until the second half of the 20th century. Lumbee students,
for example, while having the benefit of their own school after 1887, were not fully integrated in public
schools until 1970 [43]. These practices, combined with a multi-generational absence of school curricula
on contemporary Indigenous peoples in North Carolina and Virginia [91–93], reinforce the “US origin
myth” [94] that Native peoples were either annihilated or removed from the region by the 19th
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century. Presently, neither state has a record of meaningful engagement with state-recognized Tribes
on environmental issues, and Indigenous peoples are underrepresented in positions of environmental
leadership (including corporate boards, legislative bodies, and regulatory agencies). The present
situation is consistent with a legacy that involves the erasure of Indigenous identities and histories
from the dominant culture.

4.2. Physical and Political Geography of Water in North Carolina

The southeastern US is often described as a water-rich region [95]. Hydrologically, this means that
over the long-term, precipitation tends to exceed atmospheric demand for water, one characteristic
of humid climates. Throughout the region, rivers and streams generally flow year-round, wetlands
are regularly inundated or saturated, and aquifers are frequently replenished by infiltrating rainfall.
The region receives relatively little snow, and rainfall varies from an average of less than 1200 mm per
year in the Piedmont to more than 2000 mm per year in the southern Appalachian Mountains [96,97].
Headwater streams flow from the mountains and converge to form major rivers draining to the Atlantic
Ocean (e.g., James River, Roanoke River, Pee Dee River, Catawba River) as well as tributaries to the
Mississippi River (e.g., the Tennessee River and New River).

The hydrologic setting of North Carolina is fairly representative of the southeastern US as a whole.
Water governance in the region has long reflected a desire to remove or re-route excess water from the
landscape. Early colonial laws in North Carolina preserved the rights of individual property owners to
drain excess water from their lands by digging ditches across neighboring properties [98]. From the
colonial period through at least the mid-20th century, public policies in North Carolina and elsewhere
in the Southeast incentivized the ditching and draining of wetlands [99]. Justifications for wetland
drainage included increasing the amount of land available for crop cultivation, controlling water- and
mosquito-borne illness, and facilitating the extraction of resources, including timber from forested
wetlands and peat from drained landscapes [98,99]. As late as the 1970s, vast areas of wetland on North
Carolina’s Outer Coastal Plain were ditched and drained for large-scale row crop agriculture [100].
These priorities and challenges are significantly different from those that underpin water policy and
law in the western US, where agricultural productivity and resource extraction are often limited by
arid or semiarid conditions across most of that region.

During the 19th and 20th centuries, national policies also promoted the construction of dams and
levees throughout the southeastern US [101]. The Tennessee Valley Authority oversaw the construction
of approximately 30 dams for hydropower and navigation during the mid-20th century. As recently as
the 1980s, the US Army Corps of Engineers completed a major flood control dam on North Carolina’s
Haw River to mitigate flooding in the city of Fayetteville, which is located on the Cape Fear River
approximately 80 km downstream of the dam. Sections of rivers downstream of these dams can
experience rapid and sometimes extreme fluctuations in flow, which often have negative ecological
consequences for streams and their adjacent floodplains [102].

In the late 20th century, federal and state law-makers in the US changed course both on wetland
drainage and on the regulation of flow on dammed rivers. As the benefits of wetlands for flood
mitigation, pollutant and nutrient retention, and other environmental processes became clear, federal
and state policies shifted from draining wetlands to preserving and restoring them. Other policies
aimed to mitigate the further degradation and destruction of wetlands. In the 1970s and 1980s, a
federal wetland policy of “no net loss” took shape [103]. This policy had major implications for the
coastal plain of the southeastern US, which, despite centuries of drainage, still contains large areas
of wetlands. In North Carolina, these wetlands include riverine swamps, floodplains, and other
water-rich landscapes that still constitute large portions of territories for state-recognized Tribes in the
coastal plain, namely the Lumbee, Coharie, Waccamaw Siouan, and Meherrin (Figure 1).

In the 1990s, parts of the southeastern US experienced intense droughts. They were not the first or
most intense droughts in the historical record, but they occurred during a period of rapid population
growth and urbanization. These events stressed water supplies throughout the region and launched
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legal standoffs between states over water rights. The most prominent dispute occurred between
Alabama, Florida, and Georgia over access to water from the Apalachicola-Chattahoochee-Flint River
Basin [104]. Model projections suggest that these types of droughts and water shortages will become
more frequent in a warming world [95]. Thus, environmental regulators and other decision-makers
have begun to re-think the concept of the southeastern US as a “water-rich” region.

4.3. Native Nations and Water Governance in North Carolina

Blackwater streams—so-named because of their dark-tinted waters from naturally high loads of
dissolved organic matter [42]—flow throughout eastern North Carolina. These streams, which include
the Lumbee, Great Coharie, and Meherrin Rivers, are definitive features of the territories of Native
nations with whom they share names. The cultures and histories of these nations flow with these
rivers and their adjacent wetlands [42]. Lumbee people often acknowledge the expansive swamps
and black water streams as a source of protection from outsiders during the colonial and early US
history [41–43]. Specific water bodies in the region feature prominently in oral traditions, including
the Waccamaw Siouan Tribe’s explanation of the origin of their namesake Lake Waccamaw [105], and
the stories of Lumbee people whose ancestors migrated hundreds of kilometers to reach present-day
Robeson County, North Carolina [41]. Other streams, such as the Great Coharie River, serve as
present-day sources of recreation, sustenance, and cultural renewal through Native-led initiatives [106].
For these Tribes, environmental degradation or destruction could mean irrecoverable loss not only of
socioeconomic resources but also of their identities as Indigenous peoples who belong in relationship
with specific waters. Despite the high stakes, Indigenous peoples belonging to state-recognized Tribes
are largely invisible in policies and decisions that affect the rivers, wetlands, and connected landscapes
that make up their territories.

One of North Carolina’s major environmental policies, Executive Order 80 [107], typifies the
invisibility of Tribal Nations in this realm. Executive Order 80 is a state-wide policy intended to address
climate change and facilitate a transition away from fossil fuels. It directs state agencies to assess the
vulnerability of North Carolina communities to climate change, including a host of water-related issues.
The executive order highlights roles for municipalities, colleges and universities, private businesses,
and stakeholder groups in assessing and addressing climate change. Native nations, however, are
not mentioned in the executive order or in follow-up documents related to sustainable energy and
workforce development. Thus, North Carolina missed an early chance to include Tribes in its efforts
to identify threats of climate change and to outline solutions that safeguard the unique relationships
between Indigenous peoples and the waters they have stewarded since long before the establishment
of North Carolina as a political state.

Waters and wetlands of cultural significance to the Lumbee and neighboring Tribes will likely
be impacted by increasing hydrologic extremes from climate change [40]. The increasing frequency
of both droughts and floods may alter hydrological and ecological processes of swamps and other
wetlands that serve as community identity markers, provide traditional foods and medicines, and
promote cultural preservation and renewal [40–42,108]. Recent examples of hydrologic extremes
include devastating floods that followed Hurricanes Matthew (2016) and Florence (2018), both of
which strained the capacities of local, state and Tribal governments to provide emergency services,
disaster relief and long-term support to impacted communities. The floods caused several billion
dollars of damage in the southeastern US and were major disruptors to life throughout the region,
especially for Lumbee, Coharie and Waccamaw Siouan people, whose Tribal governments were already
chronically under-resourced. The added burdens of disaster management, exacerbated by climate
change, detract from resources that Tribes might otherwise direct toward initiatives such as housing or
energy assistance, or toward efforts to manage and protect environmental resources in Tribal territories.
Although Executive Order 80 was issued in late 2018, state officials have only recently (in 2020) initiated
engagement efforts with Tribes in preparing for and adapting to climate change [109].
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Tribal concerns remain absent from other areas of environmental governance in North Carolina.
The proliferation of concentrated animal feeding operations and slaughterhouses during the last three
decades has transformed rural landscapes and economies in the state and has major implications for
water quality [42,110]. State laws and policies during the 1980s and 1990s encouraged the infrastructure
build-out by providing tax breaks and exemptions from certain environmental rules for industrial
livestock operations [111]. However, negative impacts on nearby waters and communities [110,112–114]
led the state government to place a moratorium on new industrial swine facilities in 1997 [115,116].
Although the number of swine operations has not grown in the years since the moratorium, industrial
poultry facilities have expanded largely unchecked due to similarly favorable policies. The combined
footprint of industrial swine and poultry operations is greatest in eastern North Carolina, where North
Carolina’s Tribal populations are concentrated. Even so, Tribal governments were not involved in any
of the major policy discussions to encourage or limit the growth of this industry.

State-recognized Tribal governments have also not been involved in policy decisions concerning
fossil fuel pipelines and related infrastructure, despite threats to culturally important waterways,
landscapes, and communities. Much of this infrastructure is concentrated in Lumbee Tribal territory. As
the ensuing case study more fully describes, natural gas pipelines were first installed through Lumbee
territory in the 1950s to provide gas service to eastern North Carolina. Since then, new transmission
pipelines have been built or proposed, including the ACP. Most impacts of pipeline construction,
including sediment pollution (a “serious but still underrated pollutant” [117]) and wetland degradation,
are deemed minor and routine by regulators [118]. As a result, both state and federal governments
typically use an expedited process to authorize pipeline impacts to streams and wetlands under
Sections 401 and 404 of the federal Clean Water Act [118,119]. Critics of the federal expedited permit,
Nationwide Permit 12, note that it limits opportunities for Tribal engagement in permitting, because it
replaces a project-wide environmental review with individual—and expedited—reviews that focus
only on water-body crossings [120,121].

Although federal regulators are required to consult with affected federally-recognized Native
polities on Clean Water Act permits—even expedited permits—no such mandate exists for consultation
with state-recognized Tribes [26,28]. North Carolina’s counterpart to Nationwide Permit 12, General
Certification 4133, also lacks this mandate [122]. The fact that state and federal regulators often use
the same body of information to issue their separate authorizations (evidenced by a single, shared
application for both authorizations [123]), creates an system in which state and federal decisions are not
only mutually reinforcing but are also insulated against input from state-recognized Tribes due to lack
of consultation requirements. The case study (Section 5) explores some of these entanglements further.

In North Carolina, state-recognized Tribes have experienced a small measure of success in their
efforts to participate in environmental governance. For example, following Hurricane Matthew, the
Federal Emergency Management Agency (FEMA) consulted with Lumbee Tribal government on a
multi-million dollar buy-out program for properties in the Lumbee River floodplain. Although the
properties were privately owned and buy-outs were negotiated with individual owners, the disposition
of the properties involved a broader community discussion about flood mitigation and resilience.
Given the cultural importance of the river and its natural floodplain, the Tribal government favored a
plan that included green space and public access to the river [124]. Following discussions with Tribal
and other governments, many of the properties were eventually transferred to the county government
to be managed as green space [125,126]. Moreover, individual Tribal citizens can—and do—weigh
in through advocacy, service in elected positions and other means, and state environmental officials
hold seats on the Commission of Indian Affairs. However, North Carolina has no compulsory policy
mechanisms for state-recognized Tribes to participate collectively, as governments, in environmental
decision-making. Opportunities for meaningful engagement with these Tribes remain limited and
sporadic. North Carolina, like many other states, has much room for improvement when it comes to
incorporating Indigenous perspectives and knowledge systems into planning, permitting and other
areas of water governance.
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5. Case Study: The Atlantic Coast Pipeline and the Fight for Indigenous Participation in Water
Governance

A consortium of energy corporations announced the ACP on 2 September 2014 (Figure 2). The
pipeline’s two major proponents, Dominion Energy and Duke Energy, are publicly traded energy
holding companies whose regulated utilities generate most of the electricity used in Virginia and North
Carolina. The two companies hoped the 1000 km pipeline would make Appalachian shale gas more
readily available to their affiliated utilities, which expect to replace coal with natural gas in the region’s
electricity mix. Initial estimates placed the cost of the ACP at between 4.5 and 5 billion USD, and
predicted that it would begin delivering gas in late 2018 [127]. By the time it was cancelled in 2020,
the cost had risen to 8 billion USD, making it the nation’s most expensive gas pipeline [128]. Before
announcing its cancellation, corporations had predicted that the ACP could be completed in 2022 [128],
four years later than originally planned.
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Energy companies developing the ACP (hereafter “pipeline developers” or “developers”)
required numerous state and federal authorizations. Applications for several authorizations triggered
environmental reviews, including reviews of water-related impacts described in Section 1. Even
though many of the impacts were expected to occur in service areas and traditional territories of
state-recognized Tribal nations within North Carolina, these nations were not invited to participate
in planning, permitting, or other decision-making surrounding the ACP (Section 5.1). Nevertheless,
state-recognized Tribal governments insisted on a measure of participation as sovereign nations given
the potential impacts on water and other aspects of their territories (Section 5.2). Despite the insistence
of Tribes, developers and regulators generally avoided formal engagement with Tribes as sovereign
nations, and in some cases pursued actions that further promoted the invisibility of Indigenous peoples
in the regulatory process (Section 5.3).

5.1. Planning and Permitting the Atlantic Coast Pipeline

When the ACP was publicly announced in 2014, coal-fired power plants generated more than
40% of Duke Energy’s electricity [129] and more than 25% of electricity for Dominion Energy [130].
Earlier that year, a catastrophic spill of coal ash, a toxic by-product of coal-fired power plants, occurred
at a Duke Energy facility adjacent to the Dan River, which supplies drinking water to cities and
towns in North Carolina and Virginia. The spill contaminated approximately 100 km of the Dan River
with selenium, arsenic, and other metals [131]. It brought new public scrutiny to a growing list of
environmental and public health problems associated with coal-fired power [132]. The ACP was not
proposed in direct response to the Dan River coal ash spill, but corporate executives have framed the
pipeline as a necessary part of the transition away from coal and subsequent exposure to coal-related
environmental and public health risks [133,134].

The general route proposed for the ACP crossed streams and wetlands with cultural or other
significance to several Native nations in present-day North Carolina, including the Meherrin,
Haliwa-Saponi, Coharie, and Lumbee Tribes (Figure 3). The route also crossed tributaries of the
Lumbee River, including swamps and streams in the heart of Lumbee territory, but it stopped short of
crossing the main stem of the Lumbee River (Figure 3, Inset). The large number of swamps and other
wetlands crossed by the proposed route was unsurprising given that wetlands make up approximately
one quarter of the area of Robeson County, NC, where most Lumbee people live.

Lumbee leaders and leaders of other Tribes in present-day North Carolina were not involved in
planning the general ACP route, and developers did not seek input or consent from the Tribe prior to
routing the pipeline through Lumbee territory. The lead developer, Dominion Energy, planned the
initial route during a one-week period in early 2014, reportedly without the aid of demographic or other
socioeconomic data [135]. Absent data or expert knowledge about Indigenous peoples of the region,
it is possible that route planners and other decision-makers were unaware of the large Indigenous
populations and Tribal territories in areas targeted for the pipeline. Whether or not developers realized
it, the route they chose through North Carolina traversed the traditional territories and contemporary
service areas of at least three Tribes—Coharie, Haliwa-Saponi, and Lumbee—and the traditional
territory of at least one additional tribe, the Meherrin (Figure 3).

Early on, ACP developers finalized the location of the pipeline’s southern terminus [135].
Developers decided to locate the terminus in Prospect, a Lumbee farming community in Robeson
County, North Carolina (Figure 3, Inset). Prospect lies near Pembroke, the political seat of the Lumbee
Tribe and home of the University of North Carolina at Pembroke, an institution founded by Lumbee
ancestors. Prospect is the oldest continuously inhabited Lumbee community and a center of Lumbee
culture [43,65,136]. In 2010, the two US census tracts containing most of Prospect (Robeson County
tracts 9604.01, 9605.01) were among the most populous census tracts in the US for Indigenous peoples
(more than 6000 and nearly 3000 American Indian residents, respectively). The approximate center of
the community is Prospect United Methodist Church, one of the largest Christian congregations of
Native people in the US [137]. Throughout its history, Prospect has been home to a host of Lumbee
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farmers, business leaders, scholars, and politicians. Signs along country roads leading into the
community welcome travelers to “the cradle of Indian prosperity.”
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Figure 3. Proposed route of the Atlantic Coast Pipeline through West Virginia, Virginia, and North
Carolina. Present-day territories of affected Tribal nations in eastern North Carolina are shown along
with wetland land cover (green) and inland water bodies (blue) derived from the 2016 National Land
Cover Dataset. Inset shows area surrounding Prospect, where developers proposed to build the Atlantic
Coast Pipeline’s terminal infrastructure (black circle). Highways and local roads (brown) are shown for
additional geographic reference.

Long Swamp, a tributary of the Lumbee River, marks the western boundary of Prospect (Figure 3,
Inset). Proximity to both Long Swamp and the Lumbee River gave the community a strategic role in the
19th century Lowry War, when densely-forested wetlands along both waterways served as hideouts
and thoroughfares for Henry Berry Lowry and his band of guerrillas [42,43,65]. During the Great
Depression, the federal government established a farming co-op, Red Banks Mutual Association, near
the confluence of Long Swamp and the Lumbee River. The project was set up by the US Farm Securities
Administration, and it was the only Depression-era farming co-op established exclusively for Native
people [138]. In 1981, North Carolina’s Governor and Commission of Indian Affairs (a state-wide
intertribal advisory body) chose Red Banks as the site of a state-wide Native cultural center [139].
Currently, the Lumbee government manages the property as a cultural center for all Tribes in the state.
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The proposed pipeline terminus was less than 2 km from Prospect United Methodist Church, 4 km
from Pembroke, and 5 km from the cultural center (Figure 3, Inset).

The terminus was sited near existing transmission pipelines and a compressor station in Prospect
owned by Piedmont Natural Gas, a subsidiary of ACP developer, Duke Energy. The pipelines and
compressor were originally constructed in 1959 as part of a 22 million USD project to provide natural gas
to cities and towns of eastern North Carolina via a 1000-km network of new transmission pipelines [140].
The network originates in central North Carolina, where it taps into the Transco pipeline, a transmission
line that runs between the Gulf coast and the northeastern US. The main trunk of the network runs east,
through Prospect, where a major artery branches off to carry gas across northeastern North Carolina.
The main trunk continues through Prospect, carrying gas into southeastern North Carolina. The
compressor near this branching point has helped maintain gas flow through eastern North Carolina
for more than half a century. Developers had hoped to supplement this flow with new gas supplies
from Appalachian shale formations delivered via the ACP. As the rest of the ACP route took shape, the
impacted area would eventually grow to encompass a population of more than 30,000 Indigenous
people, almost entirely in North Carolina, with most living in the Lumbee Tribe’s service area [35].

After identifying the general route of the ACP, developers began a newly instituted pre-filing
process with FERC, the agency responsible for federal authorization of the project (Figure 2). During
pre-filing, developers held open houses in cities along the pipeline route from late 2014 through early
2015. According to developers, the open houses were intended to convey information to the public
about the project and to solicit input about “local needs and concerns” [141]. Informational literature
and presentations by developers emphasized that the “best route” would depend on landowner input
and the results of environmental, cultural, and historical assessments [142]. Around the same time,
federal regulators held a series of public meetings to determine the scope of factors to be included in
an environmental impact statement required by the National Environmental Policy Act. The closest
scoping meeting to Lumbee territory was held in Fayetteville, NC, approximately 60 km away from
Pembroke. No specific scoping activities were aimed at state-recognized Tribal communities.

During the scoping process, developers filed a series of reports intended to help inform FERC’s
environmental review. Some of these early reports list federally recognized Tribes contacted about the
ACP during this time. A draft socioeconomic report from May 2015 is the first filing to specifically
mention the Lumbee Tribe [143]. The 143-page document included a one-paragraph description of the
Lumbee based on information retrieved from the Tribe’s website in February 2015. The report did
not mention Prospect or any specific Tribal territories that would be impacted by the project. The
one-paragraph description of the Lumbee Tribe was omitted from final version of the socioeconomic
report filed with FERC in September 2015, although the Tribe’s website remained in the list of cited
references [144].

The pre-filing and scoping periods culminated in the preparation of an Environmental Impact
Statement (EIS) for the project. Pre-filing, scoping, and preparation of an EIS provide multiple junctures
for federal regulators to engage meaningfully with Tribes during the environmental review process.
However, there is no documentation that FERC interacted directly with Lumbee government officials
during this time other than to circulate a Notice of Intent to prepare the EIS—a document distributed to
more than 6000 parties. If the Lumbee Tribe had full federal recognition as opposed to partial recognition
under P.L. 84-570, federal officials would have been required to initiate government-to-government
consultation with Lumbee leaders during this period [145,146]. We acknowledge, however, that the
consultation process itself is flawed and has been the subject of many calls for reform [80,120,147,148].

Failure by FERC to engage with the Lumbee Tribe during critical early stages of the environmental
review process, together with the failure of the developer’s socioeconomic reports to identify the
cultural significance to Lumbee people of the ACP’s southern terminus were two key mis-steps that
rendered Native people and their concerns largely invisible during important periods in planning and
permitting. Of the two, FERC’s omission was likely more serious, given the agency’s responsibility
to conduct a full review of project impacts, which include impacts to Tribes. The Coushatta Tribe
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of Louisiana summarized this point effectively in its response to FERC’s 2018 call for comments on
pipeline permitting policies: “Unless and until FERC meets directly (and not through the project
sponsor) with affected tribes, it cannot know the project’s true costs for that tribe” [149].

5.2. Timeline of Actions Concerning North Carolina Tribes

Although FERC did not engage in consultation or other direct interactions with the Lumbee or
other state-recognized Tribes, pipeline developers sent form letters and materials to Tribes as part of
their early public engagement efforts (Figure 2). Engagement materials [142,150] focused on recruiting
support for the ACP among stakeholders. Some materials cited projections from an economic impact
study that developers had commissioned for the pipeline [151]. These outreach efforts, however,
were not designed to promote the involvement of Native governments in the federal environmental
review. The first documented interaction between developers and the Lumbee government occurred in
October 2016, approximately two-thirds of the way through the federal review process, and more than
two years after the project was first announced publicly. In a letter to the Lumbee Tribal Chairman,
Harvey Godwin, Jr. dated October 18, ACP developers asked if the Tribe had “comments or questions”
about “potential impacts on archaeological sites, burials, and traditional cultural properties” prior
to pipeline construction [152]. Records submitted to FERC show that Chairman Godwin and tribal
administrator, Dr. Freda Porter, responded with a request for higher resolution GIS data of the route,
and the developer sent a follow-up mailing in November 2016 [153].

The exchange between ACP developers and Lumbee officials did not involve requests for feedback
on the overarching plan to build a pipeline at all or to locate its terminus in Prospect. In this respect,
the exchange resembled outreach to individual landowners, which focused on the narrow question of
identifying the “best route” [142] rather than soliciting input on the developers’ broader plan. Strategic
decisions about endpoints and whether to build a pipeline at all would likely have been finalized years
beforehand, and certainly no later than late 2014, when ACP developers began the pre-filing process
with FERC (Figure 2).

The brief exchange between Tribal officials and ACP developers in late 2016 [152,153] was likely
overshadowed by the Tribe’s public service efforts in the wake of Hurricane Matthew. The hurricane,
which struck the region in October 2016, caused unprecedented flooding throughout the Lumbee
River basin [40]. In the months that followed, the Tribal government participated in—and sometimes
led—emergency management and disaster recovery work, organized large volunteer efforts, and
distributed food, clothing, cleaning supplies, and other aid to flood-ravaged communities, Native and
non-Native, throughout the region [154]. The Lumbee government was stretched to the limit, and it
had no dedicated staff to deal with environmental issues.

The nature and timing of communication between ACP developers and the Lumbee Tribe
reveal potentially important information about the role of Indigenous knowledge—or lack thereof—in
decision-making by pipeline developers. Specifically, the two-year delay between public announcement
of the project and the late 2016 exchange with the Lumbee government suggests that Indigenous
perspectives and expertise played no role in the developer’s decision to route the ACP through
Lumbee territory or to locate the terminus in Prospect. When developers finally corresponded with
the Tribe [152,153], their requests for input were limited to questions about the extent to which the
ACP might damage or destroy Lumbee cultural resources, not about the general plan to build the
pipeline in Lumbee territory. The broader plan was apparently not open to input from the Tribe. The
situation thus resembled the misalignment of priorities sometimes encountered in transboundary
water governance [8,32]. Moreover, the limited scope and late timing of developer interactions with
the Lumbee Tribe echo tribal–corporate interactions related to DAPL and other fossil fuel projects
throughout Indian Country [16]. That the communications occurred so soon after Hurricane Matthew
was a combination of poor timing and bad luck.

In December 2016, following scoping and subsequent review, federal regulators released a draft EIS
for the ACP [155]. The draft EIS did not mention Lumbee or other state-recognized Tribes. Moreover,



Water 2020, 12, 2113 19 of 37

the draft EIS concluded that minority communities would not be disproportionately impacted by
the pipeline. That particular conclusion was based on a flawed environmental justice analysis that
overlooked a disproportionately large Indigenous population in the area surrounding the pipeline
route [35]. Here, disproportionality is defined from demographic data [156,157] by comparing the
fraction of Native individuals living in the study area to the fraction living in the surrounding reference
area. Both areas, study and reference, were defined by FERC in the draft EIS, but in this case, errors in
their study design led regulators to overlook the disproportionality [35].

According to demographic data included in an appendix to the draft EIS but not discussed in the
document, Native peoples were more than ten times more likely to live in the North Carolina portion of
the study area than in other parts of the state, and they were seven times more likely to live in the entire
pipeline study area than in the three-state region as a whole. Overall, the ACP’s study area contained
one quarter of all Native peoples living in North Carolina. Approximately one-third to one-half of
them were Lumbee citizens, based on census tract locations within the Lumbee Tribe’s service area.

Officials from FERC not only failed to invite Lumbee and other state-recognized Tribes to weigh in as
Native nations on the scope or details of the environmental review, but they also failed to acknowledge a
serious racial disparity involving Native peoples. At least three Tribal governments—Lumbee, Coharie,
and Haliwa-Saponi—and the North Carolina Commission of Indian Affairs (NCCIA) petitioned FERC
to correct the oversight. In their comments to FERC, Tribal governments and NCCIA personnel
highlighted issues of both unacknowledged racial disparities and lack of Tribal consultation. The
Lumbee Tribe, in particular, criticized FERC and ACP developers for failing to interact with the
Tribe “in a way that acknowledges its status as a tribal government” [158]. Comments from Lumbee
leaders also noted that FERC mailings to inform the Tribe about the project had been addressed to a
non-existent person within the Tribal government.

The National Congress of American Indians (NCAI), the largest and most influential Native
interest group in the US, also weighed in. The group issued a resolution in June 2017 calling on state and
federal officials to consult formally with impacted Tribes, particularly the Haliwa-Saponi Tribe, which
proposed the resolution during a 2017 NCAI conference [159]. Notably, the NCAI resolution made no
reference to recognition status when calling on ACP regulators to consult with Tribal governments, even
though the NCAI comprised mainly federally recognized Tribes. The NCAI, NCCIA, and individual
Tribes all argued that the environmental review required additional input and analysis to understand
the unique ways in which the ACP might affect Native peoples and their territories.

Incorporating Tribal perspectives into federal decision-making is a key aim of Tribal consultation,
but it is also a fundamental tenet of federal environmental justice policy. In the case of the ACP, federal
regulators overlooked important details about federal policies on both environmental justice and
Tribal consultation [26,28,145]. In addition to a demographic analysis that inappropriately masked the
project’s disparate impacts on the Lumbee and other Tribes [35], the scope of FERC’s environmental
review did not include unique risks to Native communities and their territories. Thus, it is no
surprise that FERC listed as the project’s main environmental justice concern, a “temporary increases
in dust, noise, and traffic from project construction” [160]. Such a narrow view excluded a host of
Tribal-specific concerns about impacts to culturally important landscapes and waterways, public health
and community wellbeing, or property rights of Tribal citizens. These concerns were especially acute
in Prospect, where developers planned to build—in addition to the pipeline itself—a metering and
regulating facility and a 100-m tall telecommunications tower. The new infrastructure would add to
the existing network of gas transmission pipelines and related facilities (Figure 3, Inset), all of which
has been installed without the Tribe’s input or consent. Unsurprisingly, Lumbee Tribal Chairman
Harvey Godwin, Jr. described FERC’s environmental justice conclusions as “unconvincing” in formal
comments to FERC on the draft EIS [158].

FERC did not address critiques of the environmental justice analysis in its response to comments
from Tribes and others. In response to requests for government-to-government Tribal consultation,
FERC instead directed ACP developers to consult directly with Lumbee and other Tribes about the
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locations of specific sites and resources related to “traditional practices” [161]. However, FERC’s
directive was problematic for at least three reasons. First, the directive contradicted the agency’s
own policy against delegating tribal consultation to other parties [162]. Moreover, by focusing on
two narrow topics, FERC limited the scope of wide-ranging concerns raised by Tribal governments
and Indigenous organizations. Limiting the scope of Tribal engagement is not unique to the ACP,
nor is it limited to FERC. A recent report from the US Government Accountability Office on Tribal
consultation found that nearly half of the federally recognized Tribes surveyed (46 of 100) experienced
some form of scope-limiting during consultations with federal agencies [148]. Finally, the directive
came approximately three quarters of the way through FERC’s formal review of the ACP (Figure 2),
too late to incorporate Indigenous perspectives in any meaningful way.

FERC’s directive to ACP developers raised an additional concern among Tribal leaders, because
it lacked guidance about the protection of sensitive cultural information against potential misuse or
abuse. These concerns were not wholly unfounded. FERC’s directive came only a few months after
culturally significant sites in North Dakota were reportedly destroyed by DAPL developers after the
sites’ locations had been shared by tribal historic preservation officers [16,163]. Native leaders and
citizens in North Carolina were well aware of these and other issues surrounding DAPL. In 2016,
the Lumbee Tribal Council passed a resolution supporting the Standing Rock Sioux Tribe and sent
a delegation to North Dakota to support the Water Protector movement [164]. As a result of these
concerns, some Tribes did not respond at all to outreach from ACP developers, and others responded
by insisting on the federal government’s involvement in such discussions.

In June 2017, soon after FERC’s directive to communicate with Tribes, executives from the lead
pipeline developer attended a quarterly meeting of the NCCIA. During the meeting, executives
gave a presentation about the ACP, describing job opportunities in the pipeline industry and the
potential economic stimulus from the construction and operation of the infrastructure. Following the
presentation, the Commission’s environmental justice committee questioned ACP executives about
FERC’s implementation of federal policies concerning Tribal consultation and environmental justice,
citing ongoing concerns with the draft EIS. Pipeline representatives deferred to federal regulators
on both topics. For example, when questioned about the accuracy of FERC’s environmental justice
analysis, executives expressed confidence that FERC had followed EPA guidance. During the meeting,
executives also acknowledged that their own outreach activities were not Tribal consultation as defined
by federal policy or law [145,146,162].

At the end of their quarterly meeting, commissioners voted to host a direct meeting between Tribal
leaders and FERC to initiate consultation. However, FERC declined to send representatives to such
a meeting, citing, among other factors, concerns over ex parte communications. As a quasi-judicial
body, FERC is prohibited from engaging in such off-the-record communications while conducting
environmental reviews and weighing decisions for pipeline projects. Tribes and advocacy groups
have cited FERC’s ex parte rules as a potential barrier to effective consultation [165,166]. In general, all
parties note that ex parte rules do not apply during the pre-filing period, which further incentivizes
early action by FERC to initiate consultation. FERC’s April 2017 directive for the pipeline developer to
consult with state-recognized Tribes—limited as it was—and the June 2017 counter-proposal by the
NCCIA occurred long after the pre-filing period, which ended when ACP developers submitted their
formal application to FERC in September 2015 (Figure 2).

After federal pipeline regulators declined to attend the NCCIA-sponsored consultation, the
meeting—set for August 2017—was recast as North Carolina’s first Tribal environmental justice
summit. The summit was hosted by the Haliwa-Saponi Tribe at their headquarters in Hollister, NC, and
it included representatives from all seven state-recognized Tribes in North Carolina as well as the Eastern
Band of Cherokee, the lone federally recognized Tribe in the state. The US Environmental Protection
Agency and the US Advisory Council on Historic Preservation sent specialists on environmental justice
and Tribal consultation, and state environmental regulators attended as well. During the summit,
Tribal leaders spoke unanimously about the failure of environmental permitting to acknowledge tribal
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concerns or engage meaningfully with Tribal governments. Tribal leaders specifically criticized FERC’s
refusal to consult with North Carolina Tribes during the environmental review for the ACP. By state
law, the summit was open to the public because of its sponsorship by the NCCIA. Pipeline developers
attended the meeting but were not on the speaking agenda.

Immediately after the summit, the Haliwa-Saponi Tribal government submitted detailed comments
to the NC Department of Environmental Quality expressing concern about plans to approve the
ACP [167]. The state agency had multiple roles in pipeline permitting, including authorizing impacts
to streams and wetlands crossed by the pipeline in North Carolina. In their letter, the Haliwa-Saponi
Tribe outlined concerns about the specific impacts of pipeline construction on water quality in streams
within the Tribe’s traditional territory. The letter also raised concerns about the high cost of the ACP
and the plan for developers to recover capital costs from utility customers, noting that “ . . . any possible
rate increases caused by the ACP would be exceptionally difficult burden for our community to
bear” [167]. Tribal officials also reminded state regulators that government-to-government consultation
had yet to occur at either federal or state levels. The Haliwa-Saponi Tribe’s letter is a salient reminder
that Indigenous peoples can have complex, multi-faceted concerns about infrastructure such as the
ACP, including concerns about water, environmental justice and economics. To limit the scope of
those concerns grossly oversimplifies the holistic view of land, water and community held by many
Indigenous peoples.

5.3. Indigenous Erasure

In July 2017, FERC released the final EIS for the pipeline project [168]. The document re-articulated
instructions for developers to meet with North Carolina Tribes, but it did not explain why FERC had
contradicted its own policy on Tribal consultation. More than one year later, FERC would clarify
that it had not, in fact, violated policy because the Lumbee and other state-recognized Tribes are not
“Indian tribes” as defined by the regulations covering Tribal consultation [169]. Put otherwise, FERC
held that best practices notwithstanding, the agency had no statutory requirement to consult with the
Tribes. However, FERC had not yet publicly articulated that position when the final EIS was issued in
July 2017.

The final EIS did not respond to criticisms raised by Tribal governments and others about racial
disparities present in the pipeline study area. The uncorrected environmental justice analysis remained
in the final version, and it continued to mask the project’s out-sized impact on Native people as a
whole. Without input from affected Tribes, regulators concluded that the environmental impacts of the
project would be minimal, and FERC approved the ACP in October 2017 (Figure 2).

In its October 2017 approval, FERC cited the environmental review’s lack of substantial
environmental justice concerns. Immediately before FERC’s decision was issued, pipeline developers
submitted a report to regulators entitled, “Summary of Consultations with the Lumbee Indian Nation,
Coharie Tribal Council, Haliwa-Saponi Tribe, and Meherrin Tribe” [170]. The report described the
developer’s visits to the Commission of Indian Affairs, attendance at the environmental justice
summit, and various other activities. Several times, the report mentioned that Tribal governments
were concerned about the “status of consultations.” Although the developer’s report did not
elaborate on the phrase, “status of consultations” means that Tribal leaders were concerned that
government-to-government consultations had still not taken place, yet FERC continued to move
forward with authorizing the project [171]. The report also noted that Tribes did not disclose the
locations of sacred sites or other sensitive information to developers. Despite the title of the report,
these activities should not be conflated with government-to-government consultation cf. [147].

FERC’s refusal to engage directly with state-recognized Tribes while simultaneously directing
ACP developers to evaluate impacts to sacred sites or other cultural resources put Native peoples in a
double bind. Accepting FERC’s terms meant acknowledging the agency’s denial of their sovereignty
and relegation to a club-like status, comparable to a chamber of commerce, garden club or civic
group. Refusing the terms meant being omitted from the environmental review and agency decision
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altogether. Either option would lead to the erasure of Lumbee and other state-recognized Tribes from
the regulatory process. In the end, Tribes chose not to accept FERC’s terms and insisted on treatment as
sovereign Native nations. Despite the risk of having their voices excluded from the federal permitting
process altogether, the prospect of continued treatment as “second class Indians” [33,34] was too
much to bear. Thus, FERC’s directive for developers to collect information from Tribal governments
represents another type of entanglement, this one between developers and regulators, that effectively
omitted Native peoples from the review process.

After federal authorization of the ACP, the North Carolina Department of Environmental Quality
approved the pipeline’s stream and wetland impacts by certifying the project under Section 401 of the
Clean Water Act in January 2018. Notably, the Department of Environmental Quality adopted FERC’s
environmental justice analysis [35] instead of conducting an independent analysis. The state agency’s
reliance on a federal environmental justice analysis previously shown to mask disparate impacts on
Native peoples is another example of the mutually reinforcing entanglements (Section 4.3) that can
render Indigenous peoples invisible in water governance.

That same month, FERC allowed developers to begin logging and other so-called “pre-construction”
activities along portions of the proposed route in advance of actual pipeline installation. In February
2018, each of the four US Army Corps of Engineers districts traversed by the ACP issued federal
authorizations for water-related impacts using Nationwide Permit 12 [172]. The Corps did not consult
with any state-recognized Tribes prior to authorizing more than 1500 water body crossings along the
ACP route, including hundreds of crossings in North Carolina Tribal territories.

During this period, Indigenous peoples were again excluded from official narratives surrounding
the project. A 2018 cultural resources report submitted to FERC by developers described eastern North
Carolina as a land of “squatters, runaways, and outlaws” before the Tuscarora Nation was “driven out”
in the 1700s [173]. In vivid terms, the narrative propagates the pervasive myth of colonialism: that
settlers were pioneers who tamed empty lands [94]. Although Indigenous peoples are mentioned by
name (Tuscarora), they are discussed only in the past tense and absent from the most recent 300 years
of history. The report also omits the fact that one of the counties (Cumberland) lies within the Lumbee
Tribe’s present-day service area.

Ironically, the goal of the cultural resources report was to identify sites along the ACP route
that may have been eligible for listing on the National Register of Historic Places. The register
encourages listing of Tribal sites, including landscapes. According to the US National Park Service,
which administers the Register, such sites are eligible for listing if they are important for maintaining
“cultural identity” of a community or if they are associated with “traditional beliefs” of Native groups
about origins, history, or the nature of the world [174]. The report, however, only reinforced the
problematic idea that the only cultural or historic resources of concern to Indigenous peoples are those
associated with pre-contact or early contact with settlers [175].

In February 2018, as tree-cutting began in earnest, the Lumbee Tribal Council passed a
resolution [176] calling on state and federal regulators to suspend ACP permits issued without
meaningful, government-to-government Tribal consultation and to deny future permits until
consultation had taken place (Figure 2). The resolution noted that the ACP posed a “serious risk to the
environmental and cultural resources of the of the Lumbee Tribe and its ability to provide a safe, livable
homeland for its members and residents.” The resolution highlighted the Tribe’s reliance on waters
along the proposed pipeline route for “sustenance,” “medicines,” and “general welfare” among other
factors, and it cited the potential loss of hundreds of acres of “precious wetlands” to rights-of-way for
the project. In the resolution, the Lumbee Tribal Council highlighted FERC’s failure to consult with
the tribe against the recommendations of the Advisory Council on Historic Preservation, the US EPA,
and others.

Three weeks after the Lumbee Tribal Council’s statement, the North Carolina Commission of
Indian Affairs issued a similar resolution [177], calling for state and federal regulators to rescind permits
that the Commission considered “incompliant with policy guidance from the United States Advisory
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Council on Historic Preservation and the United States Environmental Protection Agency, and directly
opposed to Article 32 of the United Nations Declaration on the Rights of Indigenous Peoples.” Both
the Lumbee Tribe and the NCCIA argued for consultation from principled positions, just as the groups
had argued to FERC during the federal environmental review. Although the groups’ positions were
consistent with federal guidance on Tribal consultation [28], the demands to rescind permits were not
enforceable under political and legal norms codified in existing presidential executive orders or Section
106 of the NHPA. Similarly, their demands were consistent with Free, Prior, and Informed Consent
language of UNDRIP [10], but that accord, as noted earlier, is not a binding international treaty and
lacks enforceability under domestic or international law.

Nevertheless, copies of both resolutions were sent to state and federal agencies and to the governor
of North Carolina. Neither resolution received an official response, and neither resulted in action to
rescind permits or engage in consultation with the impacted Tribes. It is possible that the concerns
of the two bodies could have been addressed at this point by suspending state and federal pipeline
authorizations while regulators conducted consultations and prepared a supplemental EIS. Indeed,
federal agencies may prepare a supplemental EIS whenever new environmental concerns are raised
that were not evaluated in the original EIS [178]. However, there is no evidence that regulators seriously
considered this remedy. A supplemental EIS may have been unappealing to developers as well, who
were already behind schedule, having initially expected to gain FERC approval in mid-2016 and to
begin transporting gas in 2018 [127].

In February 2018, on the heels of the Lumbee Tribal Council resolution, the Lumbee Tribe and
Haliwa Saponi Tribe joined a petition to the US Fourth Circuit Court of Appeals [179]. The petition, led
by environmental and other public interest groups, sought formal review of FERC’s 2017 authorization
of the ACP. Notably, one argument in the petition was that FERC’s authorization came without
formal consultation with the Lumbee and Haliwa-Saponi Tribes. However, the court did not have an
opportunity to weigh this argument, because FERC had issued a tolling order on its ACP decision in
late 2017. Tolling orders extend the statutory 30-day window for regulators to respond to challenges to
agency decisions [180]. The orders are controversial because they prevent judicial review of FERC
decisions while allowing certain construction activities to proceed [181]. The tolling order forced
the court to dismiss the petition without review, deferring to FERC on the decision of whether or
not to re-open the case for further investigation and input, including perspectives gained through
consultation with Native governments.

In April 2018, environmental justice advocacy groups in North Carolina filed a civil rights
complaint with EPA over DEQ’s adoption in state-level permitting of FERC’s environmental justice
analysis [182]. Although Tribal governments were not directly involved in this action, the complaint
cited relevant racial disparities overlooked in FERC’s analysis. Specifically, the complaint alleged that
DEQ violated Title VI of the 1964 Civil Rights Act by failing to acknowledge the disproportionately
large Indigenous population affected by the ACP. However, by the time EPA completed its preliminary
review of the case in August 2018, pipeline construction had been temporarily suspended due to loss
of federal permits in court. In these cases, judges ruled that aspects of permitting decisions had been
arbitrary and capricious including, for example, unenforceable guidelines about compliance with the
federal Endangered Species Act [183]. EPA investigators determined that they could not rule on civil
rights violations for a suspended project, and they dismissed the case without prejudice. Because
both the court petition and the civil rights complaint were dismissed on procedural grounds, neither
reviewed the merits of concerns related to Tribes.

In June 2018, soon after these legal and administrative actions, the Lumbee and Haliwa-Saponi
Tribes were reportedly offered a financial settlement by the lead ACP developer if they agreed to
cease opposition as Tribal nations to existing pipeline permits (Figure 2). A draft of the settlement
agreement, which was shared with news media [184], suggests that the deal could have limited
Tribes’ ability to exercise their already-constrained sovereignty. Specifically, by ending calls for
government-to-government consultation before FERC had decided whether or not to re-hear the case
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with additional input and perspective, the deal would have signaled that Native governments no
longer sought a seat at the decision-making table through formal consultation or by any other means.
Neither Tribe accepted the settlement. The Haliwa-Saponi Tribal Council voted against it. By contrast,
the Lumbee Tribal Council passed a resolution supporting the settlement. Tribal Chairman, Harvey
Godwin, however, refused to sign the agreement, citing his constitutional authority to execute contracts
on behalf of the Tribe. Godwin vehemently opposed the settlement, referring to the offer as “hush
money” during a speech at the 2018 North Carolina Indian Unity Conference, a statewide gathering of
Native leaders, elders, and professionals. In a public statement, Godwin emphasized his responsibility
to “uphold the Lumbee way of life and that includes protecting our voice” [185].

In August 2018, FERC ended the tolling order on its ACP decision by issuing an Order on
Rehearing (Figure 2). In it, FERC summarily dismissed wide-ranging complaints about the ACP
permitting process, including complaints related to Tribal consultation and environmental justice [169].
Here, the agency first revealed its opinion that it had no statutory requirement to engage in consultation
with Lumbee and other North Carolina Native peoples because of their non-federal status (or because
of the Lumbee Tribe’s status under the 1956 Lumbee Act). For the first time, Tribes heard directly from
FERC on why the agency had ignored consultation requests for nearly eighteen months. FERC argued
that its actions were lawful because it applied the minimum legal standard of limiting consultation to
the federal government’s published list of recognized Native political entities. The argument may have
been lawful, but it most certainly was not just; the agency’s decision excluded Tribal governments
representing virtually all of the 30,000 Natives living within the agency-defined study area for the ACP.
FERC’s August 2018 Order contains the first known application of the 1956 Lumbee Act to a request
for Tribal consultation on an environmental review. It is a grim precedent.

The Order or Rehearing acknowledged that FERC considered state-recognized Tribes not
as sovereign nations but “as members of the public with the same rights to comment and
participate” [169]. This statement, together with FERC’s late-breaking directive to developers to
demonstrate communication with Tribes—issued near the end of the entire environmental review
process (Figure 2)—suggests that the agency may have considered Tribal engagement a pro forma
activity rather than an opportunity for Tribes to help shape the scope and details of the regulatory
process. Moreover, FERC’s decision to relegate Tribes to status of “members of the public” meant that
Tribes did not receive the attention owed to sovereign nations whose territories were impacted by
agency actions.

By 2018, state and federal legislators had also begun to weigh in on both sides of a growing political
debate around the ACP. Lumbee Tribal leaders were especially sensitive to increasing politicization of the
project, given the Tribe’s active bid for full federal recognition in US Congress. Although Lumbee Tribal
Chairman Godwin criticized pipeline permitting and vehemently opposed the attempted settlement
with ACP developers [185], he was unwilling to potentially jeopardize the Tribe’s recognition efforts
through legal opposition to a pipeline that had powerful political entanglements [186]. Throughout
this period, the Lumbee Tribal Council’s 2018 resolution opposing ACP permitting remained in effect,
but neither the Lumbee Tribe nor any other state-recognized Tribe pursued legal action on their own
or joined a growing number of federal lawsuits against pipeline authorizations by non-Indigenous
organizations. In late 2018, the Fourth Circuit Court of Appeals revoked three more of the pipeline’s
federal permits in response to some of these lawsuits. Pipeline developers had barely resumed
construction following the previous permit-related suspension [183] before announcing in December
2018 that they would suspend all remaining work on the ACP while permitting issues were addressed
in the courts (Figure 2).

On 5 July 2020, developers suddenly announced cancellation of the ACP (Figure 2). Despite a
favorable ruling weeks before, in which the US Supreme Court reinstated a voided permit, developers
announced that the project had become too risky due to delays, rising costs, and legal uncertainties [187].
Although North Carolina Tribes did not participate directly in any of the major legal challenges faced
by the ACP, their absence from the courtroom did not mean Tribal governments were unconcerned.
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Instead, lack of legal involvement by Tribal governments may reflect—among other factors—the
fact that state-recognized Tribes possessed limited resources to pursue court challenges, foresaw few
paths to legal victory because of their recognition status, and understood the political implications of
opposing powerful corporate actors.

6. Breaching Barriers: Lessons from the ACP and Opportunities for the Future

At the time of its cancellation, the ACP was estimated to be only six percent complete [188],
meaning that many of the impacts and other concerns will never materialize. Nevertheless, the ACP
offers important lessons about Indigenous participation in environmental governance. In particular, the
case study reveals complexities of environmental planning and permitting from the distinct viewpoint
of state-recognized Tribes. The process is complicated and multi-faceted, but it offers many entry points
for Tribes to participate as sovereign national bodies in water governance. Specifically, the ACP’s
planning and permitting process offered several opportunities for decision-makers to acknowledge
Indigenous peoples and to engage meaningfully with Tribal nations while planning the route and
identifying its environmental and societal costs, including the impacts to the streams, wetlands,
communities, and broader landscapes that make up Tribal territories. However, the case study also
illustrates how easily decision-makers can raise barriers or otherwise deny state-recognized Tribes
access to formal participation in permitting and other forms of governance. In this final section, we
summarize barriers from the ACP case study (Section 6.1) and outline opportunities for the future
(Section 6.2).

6.1. Lessons from the ACP

Federal regulators denied Tribes participation by citing the minimum legal standard for
consultation rather than following the recommendations of federal advisory bodies, which emphasize
that consultation with non-federally recognized Tribes “can enhance agencies’ decision-making
processes” [28]. Regulators also ignored relevant tenets of the UNDRIP, which affirm that “Indigenous
peoples have the right to participate in decision-making in matters which would affect their rights,
through representatives chosen by themselves in accordance with their own procedures” [10]. The
declaration continues, “States shall consult and cooperate in good faith with the (I)ndigenous peoples
. . . in order to obtain their free and informed consent prior to the approval of any project affecting their
lands or territories” [10]. By adhering to the legal minimum instead of following the recommendations
of UNDRIP and other guiding documents, ACP regulators overlooked the ethical aspects of these
recommendations, including the principles of Free, Prior, and Informed Consent. In doing so, they
erected a major procedural barrier to participation in pipeline permitting by Tribes who had much
at stake.

The case study also highlights how a second type of barrier to Tribal participation in environmental
decision-making can be erected through power asymmetries between Tribes and other entities, a
recurring theme in water governance across boundaries and borders [70,189]. Some asymmetries
are easily recognizable. The ACP, which had a final estimated cost of 8 billion USD, was backed by
multi-billion-dollar energy holding companies and supported by politicians, industry groups, and
other powerful interests. The project and its backers wield far more societal and political influence
than state-recognized Tribes, who lack even limited sovereign powers affirmed by federal recognition.
For the Lumbee Tribe, however, it was not only the outwardly visible power imbalance that dissuaded
leaders from opposing ACP authorization in court. Concerns about negatively affecting the Tribe’s
federal recognition bid weighed into Tribal leaders’ decision to stay out of the courtroom. The case
study shows that power asymmetries, whether outwardly visible or not, can have a chilling effect on
Tribes and may pose formidable barriers.

A third type of barrier involves narrowing participation in ways that do not exclude
state-recognized Tribes outright; rather, they shift or compress the scope and timing of engagement so
that Indigenous perspectives cannot be incorporated adequately into decision-making. For the ACP, this
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involved both poorly timed engagement and scope-limiting by developers and regulators. By delaying
Tribal engagement—indirect as it was—until the federal review was nearing completion (Figure 2),
regulators drastically curtailed the ability of Native nations to provide meaningful input into the
decision-making process. By reframing consultation as a limited request for Tribes to disclose culturally
sensitive information to pipeline developers prior to inevitable construction, regulators further limited
Tribal contributions by narrowing the scope of input in ways that do not reflect Indigenous thinking
about land, water, or communities. Delayed engagement and scope-limiting are not unique to the ACP,
nor are they unique challenges experienced by non-federal Tribes [13,16,190–192]. Still, these forms of
procedural narrowing add to the growing list of barriers faced by state-recognized Tribes.

One final type of barrier is erected through the omission of information, especially demographic
data, from planning. For example, the case study highlights risks to environmental justice and
Indigenous rights when pipeline planning lacks adequate demographic data or expert knowledge.
This is especially true in parts of the southeastern US, where minority and low-income populations are
often clustered in rural areas [193], which are often preferred by pipeline developers. For example, if
Robeson County, NC were a separate state, its Indigenous population would rank thirteenth largest in
the US. Even a cursory inspection of demographic data at the outset would have revealed to route
planners that their initial selection for the southern terminus of the ACP was a major Indigenous
population center, and inspections elsewhere along the route would have revealed that two of the
pipeline’s three compressor stations were sited in African American communities [194–196]. As early
as 2014, developers could have re-routed the pipeline to avoid these areas, or they could have engaged
in early conversations with Tribal nations and others to seek consent. Instead, developers committed
to a general plan without seeking input or consent from Tribes. However, by the time developers
approached Tribal governments, key decisions about the pipeline route and terminus had already
been made.

We cannot say whether demographic data or expert knowledge would have caused route planners
or corporate decision-makers to act differently at the outset. There is no evidence that eventual access to
demographic data led decision-makers to acknowledge racial disparities and associated environmental
justice implications. Nevertheless, deliberately excluding such information from the early planning
process served no beneficial purpose and only exacerbated other issues. The practice resembles a
so-called “color-blind” ideology that does not acknowledge, and therefore cannot address, structural
racism [197]. For the ACP, such “color-blind” planning acted as a barrier to pre-emptive avoidance of
negative impacts to Native communities and other marginalized peoples (e.g., [195]), who already
bear an oversized share of environmental burdens in the region.

6.2. Opportunities for the Future

The ACP case study not only reveals barriers to participation by Tribes in environmental
governance related to pipeline permitting, but it also offers lessons on how to breach these barriers.
We conclude by discussing lessons for regulators, developers, and for Indigenous peoples striving to
gain or maintain seats at the decision-making table.

First, for regulators, the ACP case study highlights the importance of early engagement together
with accurate use of demographic data. Opposition by Tribes and Indigenous organizations grew
slowly over time, but much of the momentum traces directly to FERC’s decisions not to acknowledge
racial disparities in pipeline routing and to deny formal consultation with affected Tribes. These kinds
of decisions have major implications for environmental justice [76], and regulators can strengthen
their implementation of environmental justice policies in the future by responding more thoughtfully
and deliberately to requests and expectations of Indigenous peoples. By keeping Tribal nations at
arm’s length throughout the pre-filing, scoping, and review process, FERC not only missed valuable
perspectives for decision-making, but the agency likely damaged relationships with Tribal governments
and with Indigenous peoples in general. These relationships are important for environmental
decision-making, because Indigenous peoples are best equipped to articulate their own perspectives.
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Piecemeal extraction and de-contextualization of Indigenous knowledges by developers and other
intermediaries can miss nuances and introduce biases [198]. Repairing damaged relationships will
be difficult, but a necessary first step is to acknowledge the importance of exceeding minimum legal
standards for Tribal engagement when regulated activities have implications for Indigenous peoples.

Second, the case study highlights a unique relationship between FERC and pipeline developers that
poses risks for Tribes but also presents an opportunity for amplifying Indigenous voices. Specifically,
the agency’s 2017 directive that pipeline developers communicate directly with Tribes fueled a common
misperception that corporate engagement is synonymous with Tribal consultation. Developers may
sometimes play a role in Tribal consultation, but consultation is ultimately an interaction between
federal and Tribal governments meant to inform the environmental review process with Indigenous
perspectives [147]. Corporate engagement, on the other hand, often focuses on recruiting support
for a project or identifying compromises that may require minor modifications (e.g., fine-tuning a
route based on landowner input). This type of engagement may help obtain a social license to operate
e.g., [199], but it does not necessarily respond to concerns that Indigenous peoples have about their
territories, which may include broad landscapes and the communities that rely directly on land and
water for their livelihoods and cultural identities.

If developers truly want Indigenous perspectives on the impacts of pipelines and other
infrastructure, then they should insist on meaningful government-to-government consultations
with affected Tribes regardless of recognition status. In fact, developers hold unique power in this
relationship: if regulators are unable to consult with Tribes due to ex parte rules or some other
reason, developers are free to withdraw project applications from federal review until consultations
are complete. This action would nullify ex parte concerns and help break down a major barrier for
Native Nations, who frequently hold the least power in this situation. Withdrawing and resubmitting
applications may create delays for developers, but developers also risk delays later on if they fail
to consider Indigenous perspectives at the outset [35]. The most recent ruling in the DAPL case,
which orders operators to shut down the pipeline until an adequate environmental review takes
place, confirms this risk [77]. Regardless of the risks to developers, preemptively withdrawing permit
applications could be an antidote to the mutually reinforcing entanglements that can otherwise limit
Indigenous participation in environmental decision-making. Such advocacy by developers supports
the beginning of Tribal sovereignty and represents a radical departure from engagement that simply
seeks endorsement from people who happen to be Indigenous.

Third, we look to state governments, which have major opportunities to amplify the voices of
Tribes in both state and federal decision-making. In the case of the ACP, North Carolina was responsible
for authorizing stream and wetland crossings by the pipeline under Section 401 of the Clean Water
Act, yet the state government—despite declaring formal political relationships with Tribes through
state recognition—has no formal policy on consulting with Native nations. Tribal perspectives could
have been particularly useful during the state’s review of cumulative impacts to waterways, which
involve the gradual degradation of environmental quality and human health as polluting infrastructure
accumulates through time. Prospect and other Indigenous communities are well-equipped to comment
on such long-term, accumulated impacts. Indeed, Indigenous knowledge systems often center
the holistic perspective that regulators purportedly seek in their cumulative impact reviews [200].
Establishing formal consultation policies between state governments and state-recognized Tribal
nations would be a commendable first step not only toward improved cumulative impact studies, but
also toward the full and fair participation of Indigenous peoples in environmental decision-making
and other areas of governance.

Presently, California’s state government has the only Tribal consultation policy in the US that
does not discriminate between federally recognized and non-recognized Native polities. The policy,
codified by California lawmakers in 2014 [201], requires government decision-makers to consult with
Tribes on topics beyond minor infrastructure route adjustments, including consultation on alternatives
to projects. Although California’s mandate has the same fundamental limitation as federal policy (i.e.,
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consultation does not imply consent [202]), it could fill a major gap in cases where federal agencies
insist on fulfilling only minimum legal consultation standards. Decision-makers in North Carolina and
other states with large non-federally recognized Native populations have opportunities to build on
California’s example. Otherwise, state governments risk violating their duties to protect the beauty
and integrity of the environment and to respect the rights of all peoples by failing to accord Native
nations a place at the bargaining table.

We conclude with thoughts for Indigenous peoples. Tribal nations and individual Native people
have been frustrated by the planning and permitting processes for the ACP and other fossil fuel
projects. Although these frustrations are experienced across the range of recognition statuses by
colonial governments, state-recognized Tribes experience additional barriers that promote invisibility in
official proceedings and renew long entrenched “second class Indian” sentiments [33,34]. Nevertheless,
Tribes and Native individuals may find encouragement and lessons in the case study. Resistance by
Lumbee, Haliwa-Saponi, and other Indigenous peoples to the ACP has raised awareness about Native
nations in North Carolina and elsewhere. Within Native communities, individuals have become more
aware of public policies aimed at lowering barriers to participation in environmental decision-making
(e.g., those pertaining to environmental justice and tribal consultation). As these barriers fall,
however, Tribal governments and their citizens must be prepared to take on responsibilities for shared
governance with colonial entities. Some of the responsibilities include heightened responsiveness to
state and federal notices of environmental permitting, refusal to conflate corporate engagement with
government-to-government consultation and detailed, proactive research on links between our own
cultures and environments. Much of this work could be accomplished by establishing Tribal Historic
Preservation Offices, although this is no small task for Tribes that are already under-resourced.

The case study shows that minimalist interpretations of Tribal consultation, environmental
justice, and other policies reinforce the status quo, which is often to ignore the cultural and moral
accountability of certain Native peoples toward their land and water because of their recognition
status. More inclusive policies, however, when combined with well-resourced and responsive Tribal
entities, have the potential to serve as powerful antidotes to structural barriers faced by Indigenous
peoples, especially state-recognized or other non-federally recognized Tribes. The combination of
inclusive policies and responsiveness by Native nations has the potential to cut deep into systems
of decision-making in ways that amplify Indigenous voices, allowing the knowledge, perspectives,
concerns, and values of Native peoples into decision-making spaces and lowering the barriers that
often minimize Native peoples’ participation in environmental governance.
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